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IN THE SUPREME COURT OP THE STATE OP UTAH 
THE STATE OF UTAH, : 
Plaintiff-Respondent, 
vs. 
DENNIS PIXEL, 
Case No. 860173 
Argument Priority 
Classification # 2 
Defendant-Appel1ant. 
»«90ftMaBia»MMtt»ttitfaiac3a9iactiaiaam9g9^ 
I. Should the District Court have dismissed the 
Information or suppressed the evidence because the Provo City 
Police Officers obtained such evidence illegally by exceeding 
their jurisdictional boundaries contrary to the provisions of 
Sections 77~la-l(2), U. C. A* (1953), as amended, and Section 
77-9-3f 0. C. A. (1953)/ as amended. 
II• Based upon the evidence introduced at the non-jury 
trial/ was the evidence sufficient to sustain the verdict of 
guilty of the charge of distribution of a controlled substance/ 
to wit: Marijuana/ for no value as proscribed by Section 
58-37-8(1)(c) U. C. A. (1953)/ as amended. 
The defendant was charged by Information with the crime 
of unlawful distribution of a controlled substance for value/ a 
third degree felony/ in violation of Section 58-37-8(1)(a)(ii)r 
Utah Code Annotated (1953)/ as amended/ in that he, on or about 
March 29/ 1985/ in Utah County, Utah/ did knowingly and 
intentionally distribute for value marijuana, a Schedule I 
1 
controlled substance. After a non-jury trial held on January 29, 
1986, before the Honorable Cullen Y. Christensen, Judge, 
presiding, the defendant was found guilty of a lesser included 
offense of distribution of a controlled substance, marijuana, for 
no value, the same being punishable as a Class A misdemeanor. 
The defendant filed a motion to dismiss or in the 
alternative to suppress evidence on December 2, 1985, based on the 
provisions of Section 77-la~l(2), 0. C. A. (1953), as amended, 
and upon Section 77-9-3, U. C. A. (1953), as amended, in that the 
undercover officer employed by Provo City was not operating 
within the jurisdiction of Provo City and the provisions of 
Section 77-9-3, 0. C. A. (1953), as amended, were not complied 
with XR. 40). The defendant's motion to dismiss or in the 
alternative to suppress evidence was heard preceeding the 
non-jury trial on the 29th day of January, 1986 (R. 84). The 
State stipulated to the fact that Section 77-9-3, D. C. A. (1953), 
as amended, was not complied with (R. 85). 
It was further the State's position as well as the 
defendant's that the Provo City Police officer could not exercise 
peace officer authority in Pleasant Grove and therefore could 
only maintain the status of a private citizen (R. 88). 
The Court denied the defendant's motion to dismiss or in 
the alternative to suppress (R. 89). 
Police Officer Guinn testified that he was a Provo City 
Police Officer and had been so for 2\ years when this incident 
occurred on March 29, 1985, (R.90). Officer Guinn indicated that 
2 
he was working plain clothes and was not dressing as a police 
nor appearing as a police officer at the time of the incident but 
merely met with his supervisors (R. 91). 
Officer Guinn indicated that he arrived in Pleasant 
Grove with one Mr. David Kling at about 10:30 p.m. (R. 91). 
Officer Guinn indicated that he gave $120.00 to Mr. 
Kling prior to arriving at the defendants apartment in Pleasant 
Grove (R. 93). 
Officer Guinn indicated that he did not enter the 
apartment/ however# he could see the defendant and Mr. Kling 
through the window of the apartment (R. 94). 
It appeared to Officer Guinn that Mr. Kling handed the 
defendant a quantity of money at which point Mr. Pixel turned and 
walked toward the kitchen (R. 95). 
Mr. Kling sat down on the couch and waited for Mr. Fixel 
to return (R. 95). Upon the defendant's return, he handed Mr. 
Kling an object that appeared to be a plastic bag containing a 
dark substance (R. 96). The State and the defendant stipulated 
to the chain of custody as to the officers who handled the 
material that was later identified to be marijuana (R. 106-108). 
The defendant further stipulated to the introduction of 
the toxicology report which stated that the green leafy substance 
was in fact marijuana (R. 108). On cross-examination Officer 
Guinn admitted that he had been to the defendant's resident on a 
prior occasion (R. 100). Officer Guinn testified that on the 
prior occasion he assumed that the defendant left the residence, 
3 
however he was not sure (R. 102). 
Officer Guinn indicated that he did not observe anyone 
other than the defendant and Mr. Kling in the defendant's 
residence (R. 103). The defendant objected to the introduction 
of the marijuana based upon his previously stated motion to 
dismiss or in the alternative to suppress the evidence (R» 108). 
Such objection was denied and the evidence was introduced into 
evidence (R. 109)• The defendant took the stand on his own 
behalf (R. 109). The defendant stated that on the 29th day of 
March/ 1985f he procurred the marijuana from an apartment next 
door (R. 110). 
The defendant stated that after receiving the money from 
Mr. Kling, he immediately went through his kitchen back door next 
door to an apartment identified as 545 East and asked for 1/2 
ounce of marijuana (R. 112). 
The defendant further fully identified the apartment 
from which he procurred the marijuana as 545 East Center Street/ 
Pleasant Grove (R. 113). The defendant stated that he received 
the marijuana from one Jack Wilkinson on the 29th day of March/ 
1985/ and such individual was the same person who he had 
previously received marijuana from on the 5th day of March/ 1985 
(R. 113). 
The defendant futher testified that he had received 
threats against himself if he testified or divulged any 
information in Court (R. 113-114). 
The defendant testified that he did not receive any 
4 
money from the sale of marijuana and was merely procurring the 
marijuana as a favo • . 
On cross-examination/ the defendant again stated that he 
didn't jH-iialiy ,r«a1I the marijuana to Pi
 # Kling and that he merely 
went and got; it foi bim (R. 115) • The defendant indicated! thai 
Jack Wilkinson was in the business of selling marijuana and Jack 
Wilki nson wc nw I I -
quanities of ; - ounces, . t ounces and 1 ounce bags 
The defendant stated that he ^ * - receive any < f the 
money on, the Sth day of March, *" r - *a, h, 
1985 (R. 120), Officer Guinn was recalled to the stand for 
rebuttal (R, 1 21 ). 
On cross-examination Officer Guinn indicated that the 
defendant had gone to another apartment on the Sth day of Marchr 
19B5 (K. 124). 
The parties rested and the matter was argued to the 
Coin l \u L!^ "P.<1 The Court stated that as it understood the 
Qjyy,giy^£ case that if the defendant was merely acting as a 
conduit that be guilty of arranging and not distribution 
* • -•» pi* OF^ '"II+' i op acji'eod >vith * ho I'OHJI 
stating that that was exactly the position David Kling was in 
this case, however not Dennis Fixel (P. 135). 
The Court asked the prosecution whrit the difference was 
between the defendant and David Kling (R. 135-136). 
The Court found 1 bo defendant qui Ify of the lesser 
included offense of distribution of marijuana for no value (R. 
62) • See also Appendix A. 
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The Court should have granted the defendant's motion to 
dismiss or in the alternative to suppress the evidence in that 
the Provo City undercover police officers were acting illegally 
outside their jurisdiction in violation of State law and if they 
were acting as private individuals, they were further breaking 
the law. 
The verdict of the trial court should be reversed in 
that the evidence is insufficient to sustain the charge against 
the defendant that he did unlawfully distribute a controlled 
substance, to wit: marijuana for no value. 
POINT I 
WHETHER THE EVIDENCE PROVO CITY POLICE OFFICERS OBTAINED AS 
A RESULT OF CONDUCT WHICH DID NOT COMPLY WITH THE STATUTORY 
REQUIREMENT SHOULD BE SUPPRESSED ON THE BASIS THAT SUCH 
OFFICERS EXCEEDED THEIR JURISDICTIONS CONTRARY TO LAW AND 
SUCH ACTION WAS ILLEGAL. 
In the absence of statutory or constitutional authority, 
police officers cannot act outside the territorial boundaries of 
the state, city or county from which they are appointed or 
elected. Z^20^tia§^§i0^§^%Q&J&am^£»^ii£j&£' 517 P.2d 
619 (Wash. 1974); SSj^^.ffiidsgaa' 200 A.2d 567 (Del. 1964); 
SfcOttLSK*JKUUtflfi' 3 4 7 A - 2 d 3 3 ( N - J - 1 9 7 5 ) <* fiflra&UJE&»»&J*fc& 
19 So.2d 94 (Ala. 1944) . 
There i s no common law author i ty for the p o l i c e to ac t 
beyond t h e i r c i t y boundaries . HaJatUiJJ&taJtoBfi^' 1 4 1 N* c* 3 1 7 
6 
(1906), And according to 70 Am. Jur. 2d, Sheriffs,- Police/ and 
Constables, Section 27, "At common law, a sheriff has no 
jurisdiction beyond the " ' e el hie i onnt^
 9 t h e iin,le h e i m j 
that the acts of an office: outside of bis county or bailiwick • 
are unofficial and necessarily void unless expressly or impliedly 
authorized by some statute,,™ 
Consequently, unless the conduct of the police was 
authorized 
Section 77-la-I 1953), is amended, gives 
l^ jurisdiction subject u fit onditions set forth 
in Section 77-9- * as amende*:- See t ion, 7 7 -1« • 7, 
I , * (1953), as amended, [Section 77-9-3 is identical to 
ie - „. , sets forth certain 
limited exceptions which authorized a peace officer to yo beyond 
his normal jurisdiction and also sets forth the requirements 
allowing him ^ «o. 
None f the exceptions listed allowed the Provo City 
Police to eie --ir no i inn 1 jut i scl lotion to i n d u c e a s a l e of 
drugs. Consequently, the actions of the police were without 
authority and illegal and any evidence produced as a result of 
such concn * -. : - *••- oppressed or 
in the alternative the Information should be dismissed• 
Additionally, the State stipulated that the statutory 
requirements were not met. 
Most of the cases dealing with this area of law deal 
w 11 h a r r e s t s a £ i: e i: w 1: :i I c h 1 : h e e v i d e n c e :i s :i 1 ] e g a 1 ] y seized. 
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In ££8«P^«X^^^&/ 17 Cal. App. 3d 184, 94 Cal. 
Reporter 579 (1971) , the California Court faced a similar 
situation as here. The defendant there was charged with 
possession of heroin for sale. The Los Angeles Police Narcotics 
team, relying on information that the defendant was selling 
heroin, conducted surveillance of the defendant's residence. The 
defendant's residence was outside city limits but yet within the 
Los Angeles County limits. The police thereafter entered the 
house and illegally arrested the defendant and seized heroin. 
The Court found the officers had acted illegally by acting 
outside the city limits. All evidence uncovered by such conduct 
was suppressed since the officers were found not to have the 
authority to arrest the defendant as a private citizen. 
The evidence cannot be redeemed on the theory that a 
private citizen could have legally acted in such a manner for 
once an officer invokes the power of a township, he cannot 
preserve the legality of such conduct by labeling it a citizen's 
arrest. 6A, C.J.S., Arrest, Section 16; fiS^ffiW&^fek^t* 
^ » £ 9 & & ' 302 A.2d 430 (Pa.). 
In a similar case of the ^$,&M*m^*8Mte^g^ 
tt5i&&k£/ [In the Fourth judicial District Court, Case No. 6478, 
December 15, 1976, Judge George E. Eallif, the minute-entry 
hereto attached and incorporated by reference as Appendix E3 a 
Pleasant Grove Police Officer in investigating the offense 
charged in that information, went beyond the jurisdictional 
boundaries of Pleasant Grove City to investigate the offense 
8 
changed :i i : , 1 .1 HE • information in American Fork, Utah, and allegedly 
obtained marijuana through a control ' buy I hLouyli the use ol a 
narcotics agent under the direction ] the Pleasant Grove Police 
Oiiticer. In Llial mal", t; <PI , the Court - ' ; t/ Section 'P-13-36, 
B. f, A. (1953), as amended, [Now Section y-^1 rendered :.ne 
officer's action in obtaining evidence violative of that Section 
and inadmissible in that action, snp|» -
be noted, however, that Judge Ballif has subsequently reversed his 
p r K 
In the case of §^&m^hJ&$&, 564 P.2d 7*7 (Utah ]<W7) 
wherein the defendant was convicted of the offense of selling 
marijuana, the Court noted, "It Jb lea^nr.^i^ * hat if j pot sen is 
acting as a law enforcement officer, or as his agent In the sale 
or purchase of such drugs as part of his law enforcement duties, 
he would not be guilty of the offense charged." Likewise,, if « 
person is not acting as a law enforcement officer or as its 
agent, any tidlv < i pnrhdKo t I illegal -ilniqf. corisl if * - uminal 
conduct which obviously is illegal. &%a^^§*mj&bl£t&&t 2'1 n t a h 
:-
 K
- .^a j.uo luLaii i.*,*)} §4^SB^Ab«SfaiU2£^ 554 P.2d 1322 
(Utah 1976). 
It follows, therefore, that since the Provo City Police 
were acting as private persons in Pleasant Grove City, that the 
Provo City Police were therefore involved in an Illegal 
conspiracy between themselves and the defendant to obtain drugs 
from Mr» Wilkinsonr dnd isnvh roruspj r at/"/ wat'i i I,lecjdJ ar- h: hot h the 
police and as to the defendant. Section 58-37-8(7), i\ < , A. 
9 
(1953), as amended. 
Consequently, since the police not only obtained the 
marijuana illegally but were in fact breaking the law, the 
marijuana obtained by the Provo City Police should have been 
excluded upon the same basis that any illegally obtained evidence 
is excluded from admission into evidence, ^g^a^g^^d^.- 467 
U.S. 6431, (1961). Police, of all people, simply should not be 
above the law. Not only did the Provo City Police fail to comply 
with the requirements of Section 77-la-l(2), U. C. A. (1953), as 
amended and Section 77-9-3, u. C. A. (1953), as amended, they 
were in fact- involved in a criminal conspiracy as private 
individuals. Therefore, the evidence should have been suppressed 
or the Information should have been dismissed upon the basis that 
the police did not comply with Section 77-9-3, C. C. A. (1953) as 
well as the fact that the Provo City Police were involved in a 
criminal conspiracy as private individuals. 
POINT II 
THE EVIDENCE IS INSUFFICIENT TO SUPPORT THE GUILTY VERDICT 
OF DISTRIBUTION OF A CONTROLLED SUBSTANCE FOR NO VALUE, A 
CLASS A MISDEMEANOR. 
As previously noted, the defendant was initially charged 
with distribution of a controlled substance for value. The 
Court, however, found that the defendant distributed a controlled 
substance for no value. See the Memorandum Decision hereto 
attached as Appendix A. 
Since the District Court found the defendant guilty of a 
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lesser included offense of distribution of a controlled substance 
for no value, the It J <:I I coin'I, had U, necessarily have a, 
reasonable doubt as to whether or not the defendant received any 
va lue f< :):i : the i ma rijuana which he gave to the Provo City Police 
officers* As previously pointed out in I he .Statement «"f Facts, 
the State produced no evidence to show that the defendant 
rect.. LOiiia which h* qave to the Provo 
City Police and In fact the defendant stated on the stand that 1 le 
i n fact did not retain - of the money which he received for 
such marijuana. Accord r c*-. . rn-?./•', (B) h. 
(1953)
 r as amended, lf "Distribute • *. value1 means fie deliver a 
cont m l 1 PII "iibsl CIIKM • • - compensation/ consideration, 
or item of value, oi a promise therefore." 
Jt is clear from the evidence that there was a 
reasonable doubt as »« WIJH IK- • <n n< i i he ilMnndfini i ecc?jv*isc3 in 
exchange for the marijuana compensation/ consideration, any item 
of value, nr any pioni !=.(;i therefore* As previously noted in gjy}& 
when a person i s acting as a agent for law enforcement .dtjfncy he 
would not be guilty of the offense of distribution of a 
control 1 eel substancc 
Additionally, according to the case of §tf&k&mg£A^ 
9^&§&8&< 674 P.2d : ' (Utah 1983) and Sfc&fcfe«5J&b^AfiJ^B/ 659 
P.2d 1038 (Utah . . . „ - , .
 t . r 0m 
a third part^ Wilkinson, f tr.f defendant committed 
any crime,. ) •--! + * ui the crime f ~i ranging a 
sale under Section 58-37-8(1)(a) <iv " r a*r ' - yb3)
 P a.s 
11 
amended. 
As noted in QftfcAJf&lbSS.' "No evidence was presented at 
trial which showed the appellant to have distributed the 
marijuana for value. It was not shown that Ontiveros received 
any portion of the $40.00 that the officer gave him. The 
evidence only shows that the appellant acted as the officerfs 
agent in making the purchase from a third party." The Court in 
Q&y»K£&&& further went on to note nWe do find this to be a 
classic case of arranging to distribute a controlled substance 
for value." 
The District Court improperly admitted evidence which 
resulted from not only inappropriate actions on the part of the 
Provo City Police in being out of their jurisdiction without 
complying with the requirements of State law but such evidence 
should have additionally been suppressed in that it was illegally 
obtained by Provo City Police officers acting as private citizens 
involved in an illegal conspiracy to obtain drugs. 
Therefore, the trial court's decision should be reversed 
with instructions to dismiss the Information or to suppress such 
evidence. 
Finally, the verdict of guilty should be reversed for 
insufficient evidence to sustain the guilty verdict of unlawful 
distribution of a controlled substance for no value and the case 
should be remanded for the purpose of discharging him. 
12 
RESPECTFULLY submitted this ay 
1986. 
of M&dL*~* 
5REG0RY 
Attorney** r Defendant-Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed four true and 
correct copies of the foregoing Brief of the Appellant to the 
office of David L. Wilkinson, Dtah Attorney General^^ptrr-state 
gilding, Salt Lake City/ Utah 84114 this 4m2Jass*&!l o f 
^ 1986. 
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ADDENDUM 
I 'I 
APPENDIX A 
b0
-"H3 
DISTRICT COURT OF UTAH COUNTY, 
STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
vs. 
DENNIS FIXEL, 
Defendant. 
Criminal No. 9854 
MEMORANDUM DECISION 
This matter came on duly and regularly for trial 
before the Court sitting without a jury. The Plaintiff 
appeared by counsel Noall T. Wootton, Esq. The Defendant 
appeared and was represented by counsel Gregory M. Warner; 
Esq. The Court thereupon entertained the partial stipulation 
of the parties stated into the record, heard the evidence 
adduced by the parties in support of their respective posi-
tions, reviewed the memoranda of counsel and upon being 
advised in the premises, now finds and concludes as follows: 
1. That on or about March 29, 1985, in Utah County 
Utah, the Defendant did, beyond a reasonable doubt, knowingly 
and intentionally distribute a controlled substance, namely 
marijuana, within the meaning of the term ,fdistribute" as 
defined in Sections 58-37-2(8) and 58-37-2(6) UCA. 
2. That the Plaintiff has not shown beyond a 
reasonable doubt that such distribution was made for value 
-2-
as far as the Defendant is concerned, 
3. That the Defendant is not guilty of the charge 
contained in the Information. However the Court does find 
that the Defendant is guilty beyond a reasonable doubt of the 
lesser included offense of distribution of a controlled 
substance, marijuana, for no value, as proscribed by Section 
58-37-8(1)(c) UCA, the same being punishable as a Class A 
misdemeanor. 
4. Defendant is hereby ordered to be present 
before the above entitled Court on the 7th day of February 
1986 at the hour of 9:00 a.m. for the imposition of sentence. 
Dated this £<? day of Jj^t^t^ 1986. 
BY THE COURT: 
Cullen Y^/Christensen, Judge 
cc: County Attorney 
Gregory Warner,Atty,. 
APPENDIX B 
In the Fourth Judicial District C i j j C f ^ W 
of the8tat«of Utah 
In and For Utah County 
STATE OF UTAH 
natnan 
MINUTE ENTRY 
CASE NUMBER 6478 
DEBBY WALTERS DATED December 15, 1976 
George E. Ballif JUDGE 
R U L I N G 
Pursuant to the stipulation of counsel and the facts presented 
at this hearing and the authorities submitted by the defendant, none having 
been presented by the State, the court finds that the actions of the Pleasant 
Grove police in investigating the offense charged in the Information in Ameri-
can Fork, Utah County, and allegedly obtaining a marijuana buy there with. 
Pleasant Grove officers and without having complied with subsection (2) of 
Section 77-13-36 U.C.A. 1953, as amended, renders the officer's actions in 
obtaining evidence of the violation inadmissable in this action and the same 
is hereby supressed. 
Dated this 15th day of December, 1976. 
, JUDGE // GEORGE $0&ALLIF 
